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INTRODUCTION
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In the changing world of global business, 
the transfer of undertakings is common. 
Such transitions, whether due to mergers, 
acquisitions, or outsourcing, require a deep 
understanding of employment laws to 
protect employees' rights. 

Europe, with its diverse legal systems, offers 
a unique view of how various jurisdictions 
approach the protection of employees 
during business transfers. This guide 
explores the Transfer of Undertakings 
(Protection of Employment) regulations, 
commonly called TUPE, and its equivalents 
across different European countries, 
providing businesses and employees with 
crucial insights into navigating these 
complex legal terrains.
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UNDERSTANDING TUPE AND 
ARD AND THEIR IMPORTANCE
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Understanding Transfer of Undertakings 
(Protection of Employment) Regulations 
(TUPE) and Acquired Rights Directive 
(ARD) and Its Importance

TUPE aims to safeguard employees' 
rights when a business or part of it 
changes hands. Originating from the 
European Union's directive—specifically, 
the Acquired Rights Directive (ARD)—it 
mandates the preservation of employees' 
terms and conditions of employment, 
protecting them from dismissal solely 
due to the transfer. Furthermore, it 
requires the new employer to inherit 
existing employment liabilities and 
obligates them to inform and, in 
some cases, consult with the affected 
employees or their representatives.
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1. Jurisdiction:

TUPE applies in the United Kingdom. 
It is the UK's implementation of the 
EU's Acquired Rights Directive.

ARD is a directive from the European 
Union, which member states are 
required to implement into their 
national law. The directive provides the 
minimum standards for protecting 
employees in the event of transferring 
an undertaking, business, or part of a 
business to another employer due to a 
legal transfer or merger.

2. Scope and Application

TUPE has been modified and 
expanded over the years to cover 
not just the sale of businesses but 
also service provision changes, such 
as outsourcing, insourcing, and 
retendering of contracts. It aims to 
protect employees so that their terms 
and conditions of employment are 
preserved with the new employer, 
and it includes provisions for informing 
and consulting with employees.

ARD sets out the minimum 
protections that must be afforded to 
employees in the event of a transfer. 
It requires that the rights and 
obligations arising from a contract 
of employment or an employment 
relationship existing on the date of 
a transfer are transferred to the new 
employer. The directive also includes 
requirements for informing and 
consulting employees.

3. Implementation Variations:

Since EU directives require 
member states to achieve specific 
results without dictating the 
means of achieving those results, 
the implementation of the ARD 
can vary from one EU member 
state to another. This means that 
while the principles of the ARD 
are consistent across the EU, the 
detailed application and additional 
protections may vary.

WHAT IS THE DIFFERENCE 
BETWEEN TUPE AND ARD?
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The Transfer of Undertakings (Protection of Employment) Regulations (TUPE) and the 
Acquired Rights Directive (ARD) are legal frameworks designed to protect employees' rights 
when a business is transferred or when there is a service provision change. However, they 
apply in different jurisdictions and have some differences in scope and application.

▶ 
 

▶

▶ 
 

▶

▶
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TUPE is the UK's specific enactment 
of the ARD principles, tailored to fit 
within the UK's legal and employment 
framework. The UK may include 
provisions beyond the minimum 
requirements of the ARD, particularly 
in relation to service provision changes 
that are not explicitly covered by the 
ARD but are included in TUPE.

4. Post-Brexit Considerations:

Following Brexit, the UK is no longer 
obliged to follow EU directives, 
including the ARD. However, TUPE 
remains in force and continues to 
apply within the UK, protecting 
employees' rights during business 
transfers and service provision 
changes. Any future changes to TUPE 
would be made by the UK government 
independently of the EU.

▶ 
 

▶ 
 

In summary, while TUPE and the 
ARD share the common goal of 
protecting employees when a 
business is transferred or when 
there is a service provision change, 
TUPE is specific to the UK and may 
include broader applications, such 
as service provision changes, that go 
beyond the minimum requirements 
of the ARD. The ARD serves as the 
foundational EU directive that 
member states must implement, 
allowing for some variation in how 
these protections are applied across 
different EU countries.
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ACQUIRED RIGHTS 
DIRECTIVE (ARD)
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The Acquired Rights Directive (ARD), 
formally known as Council Directive 
2001/23/EC of 12 March 2001, is a crucial 
piece of European Union legislation 
aimed at safeguarding employees' 
rights in the event of undertakings, 
businesses, or parts of company transfers. 
It ensures that the rights of employees 
are protected when the company they 
work for changes hands. This directive 
is a cornerstone of European labor law, 
reflecting the EU's commitment to 
protecting workers during corporate 
restructuring, mergers, and acquisitions. 
Here are some expanded details on 
how the ARD operates:

Objective and Scope

Primary Goal: The primary objective of 
the ARD is to protect employees in case 
of a change in employer, ensuring that 
their employment terms and conditions 
are preserved with the new employer.

Scope of Application: The directive 
applies to any transfer of an undertaking, 
business, or part of a business to another 
employer due to a legal transfer or 
merger. It covers various scenarios, 
including private and public sector 
transfers, irrespective of the business size 
or the number of employees involved.
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Key Provisions

Transfer of Rights and Obligations: 
The directive mandates that the 
rights and obligations arising from 
a contract of employment or an 
employment relationship existing on 
the date of a transfer are automatically 
transferred to the new employer. 
This includes employment contracts, 
working conditions, and any collective 
agreements applicable to the 
employees.

Protection Against Dismissal: 
The ARD protects against employee 
dismissal as a result of the transfer. 
Dismissals can only occur for economic, 
technical, or organizational reasons, 
entailing changes in the workforce. This 
protection prevents the new employer 
from dismissing employees solely 
because of the transfer.

Information and Consultation: 
Employers must inform and, where 
applicable, consult with the employees' 
representatives before the transfer 
occurs. This includes details about the 
transfer, its implications for employees, 
and any measures planned for them.

Implementation by Member States

National Legislation: As a directive, the 
ARD sets out minimum standards that 
all EU member states must incorporate 
into their national laws, ensuring core 
objectives are met while allowing some 
flexibility in implementation. As a result, 
there can be variations in the specifics 
of how the directive is applied from one 
country to another within the EU.

Beyond the Minimum Requirements: 
Member states may provide more 
favorable protections for employees 
than those outlined in the ARD. This 
flexibility allows countries to adapt the 
directive's provisions to fit within their 
existing legal and social frameworks.

Enforcement and Legal Remedies

Enforcement Mechanisms: 
The directive requires member states 
to ensure that employees can access 
effective legal remedies to enforce their 
rights under the ARD. This includes 
the possibility of compensation 
or reinstatement if the transfer 
leads to unlawful dismissal or other 
infringements of employees' rights.

Role of the Courts: National courts play 
a crucial role in interpreting the ARD 
and ensuring its practical application. 
The European Court of Justice (ECJ) 
also guides the interpretation of the 
directive through its rulings, which help 
harmonize its application across the EU.

The ARD is a fundamental aspect 
of the EU's labor law framework, 
designed to balance the need 
for flexibility in the business 
environment and the protection 
of employees' rights during 
significant organizational changes.
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The Transfer of Undertakings (Protection 
of Employment) Regulations (TUPE) are 
a set of rules in the United Kingdom 
designed to protect employees if the 
business they are employed changes 
hands. Its origins can be traced back to 
the European Union's Acquired Rights 
Directive (ARD), but TUPE has specific 
applications and provisions tailored to 
the UK context. Here are critical aspects 
of TUPE expanded upon:

Purpose and Scope

Purpose: The primary purpose of TUPE is 
to safeguard employees' rights when an 
undertaking transfer occurs. This means 
that employees are transferred to the 
new employer with their existing terms 
and conditions of employment intact.

Scope: TUPE applies not only to the 
transfer of businesses but also to service 
provision changes, including outsourcing, 
insourcing, and the retendering of 
services. This broad scope is intended to 
cover many scenarios where the service 
provider may change, but the service 
remains essentially the same.

TRANSFER OF 
UNDERTAKINGS 
(PROTECTION OF 
EMPLOYMENT) 
REGULATIONS (TUPE)

05
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Key Provisions

Transfer of Employment: Employees of 
the outgoing employer automatically 
become employees of the incoming 
employer at the point of transfer, with 
all their existing employment terms, 
conditions, and rights preserved.

Information and Consultation: 
If there are no representatives, 
employers must inform and consult 
with employee representatives or the 
employees directly about any planned 
transfer and its implications. This is 
designed to ensure transparency and to 
give employees a voice in the process.

Dismissals: Any dismissals that are solely 
or principally related to the transfer are 
automatically unfair unless the employer 
can demonstrate an economic, technical, 
or organizational (ETO) reason entailing 
changes in the workforce. This protects 
employees from being dismissed simply 
because of the transfer.

Liabilities and Obligations: All rights, 
liabilities, and obligations associated with 
the transferred employees move from 
the outgoing employer to the incoming 
employer. This includes any ongoing or 
potential employment claims.

Pensions: While most employment 
rights transfer under TUPE, occupational 
pension rights have limited protection. 
The regulations require that any pension 
arrangements be preserved to a certain 
extent, but detailed pension rights may 
not transfer like other employment rights.

1 
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TUPE is a critical aspect of employment law in the UK, offering protection 
to employees during transfers while imposing specific obligations on 
employers to manage these transitions fairly and transparently. Its broad 
scope, including service provision changes, reflects an intention to cover 
various employment scenarios, ensuring that employees' rights are 
maintained across different forms of organizational change.

Impact and Implications

For Employers: TUPE imposes 
significant responsibilities on outgoing 
and incoming employers. They must 
carefully manage the transfer process to 
ensure compliance with the regulations, 
including handling the transfer of 
employee rights, obligations, and the 
consultation process.

For Employees: TUPE provides job 
security and continuity during a transfer. 
It ensures that terms of employment, 
including pay, holiday entitlement, and 
job conditions, are protected when 
moving to the new employer.

Legal Considerations

Employers must navigate 
TUPE carefully to avoid legal 
issues. Failure to comply with 
the information, consultation, 
and fair treatment requirements 
can lead to legal challenges 
and financial penalties.

The precise application of TUPE 
can be complex, particularly in 
cases involving service provision 
changes or disputes about 
whether TUPE applies. Legal 
advice is often necessary to 
navigate these complexities.
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TUPE AND ARD ACROSS EUROPE: 
A COMPARATIVE ANALYSIS
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Western Europe 

Germany: Germany integrates EU directives into its national law, 
emphasizing the role of the works council in the transfer process. 
The Federal Ministry of Labour and Social Affairs provides detailed 
guidance on employment rights during business transfers.

United Kingdom: Despite Brexit, the UK retains its TUPE 
regulations, offering one of the most comprehensive protections 
for employees during business transfers. Detailed advice can be 
found on the UK Government's official website.

France and Belgium: Both countries closely follow the EU directive, 
ensuring the transfer of employment contracts and requiring 
consultation with employee representatives. National labor 
ministry websites offer resources and guidance.

Northern Europe

Scandinavian Countries (Sweden, Denmark, Norway, Finland): 
With a strong tradition of worker protection, these countries have 
extensively implemented TUPE-like regulations involving unions 
in the business transfer processes.

Ireland and Iceland: Follow similar EU-inspired frameworks, ensuring 
the protection of employees during business transfers, with information 
available through their respective government or labor websites.
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Southern Europe

Eastern Europe

Businesses across Europe must navigate a complex patchwork of 
regulations when involved in business transfers. This requires thorough 
due diligence to understand the specific obligations in each jurisdiction, 
including the transfer of employment contracts, pension rights, and the 
necessity for information and consultation processes.

For employees, understanding their rights in the context of a business 
transfer is crucial. While TUPE and its equivalents aim to protect these rights, 
the specifics can vary significantly from one country to another. Employees 
should seek to engage with their representatives and, if necessary, legal 
counsel to fully understand their position in a transfer scenario.

Italy, Spain, Portugal, and Greece: These countries have 
laws aligned with the EU directive, with national labor or 
employment ministry websites serving as valuable 
resources for navigating business transfers.

Croatia and Slovenia: As EU members, they adhere to EU 
standards, protecting employees during business transfers.

Poland, Romania, Czech Republic (Czechia), Hungary: 
These countries have transposed the EU directive into their national 
laws, ensuring employees are protected during business transitions.

Non-EU Countries (Ukraine, Serbia): While not bound by EU 
directives, these countries have regulations offering varying 
degrees of protection during business transfers.
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CONCLUSION
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The landscape of TUPE and ARD 
regulations across Europe is complex 
and varied. Each country has tailored its 
approach to fit within its legal system while 
adhering to the EU's overarching principles. 

For businesses, the challenge lies in 
managing these differences effectively, 
mainly when dealing with cross-border 
transfers. For employees, the key is 
understanding their rights and the 
protections afforded them under their 
jurisdiction's specific regulations. 

By navigating these complexities 
with careful planning and consultation, 
employers and employees can ensure 
a smooth transition during business 
transfers, safeguarding the interests 
and rights of those involved.
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Western Europe

Germany: Federal Ministry of Labour and Social Affairs bmas.de

United Kingdom: UK Government official website gov.uk

France: Ministry of Labour travail-emploi.gouv.fr

Belgium: Federal Public Service Employment, Labour & Social Dialogue emploi.belgique.be

Netherlands: Government of the Netherlands official website government.nl

Austria: Austrian Chamber of Labour arbeiterkammer.at

Switzerland: State Secretariat for Economic Affairs (SECO) seco.admin.ch

Luxembourg: Ministry of Labour, Employment and the Social and 
Solidarity Economy mteess.gouvernement.lu

Liechtenstein: Office of Economic Affairs avw.llv.li

Monaco: Government of Monaco gouv.mc

Northern Europe

Sweden: Swedish Work Environment Authority av.se

Denmark: Danish Working Environment Authority arbejdstilsynet.dk

Norway: Norwegian Labour Inspection Authority arbeidstilsynet.no

Finland: Finnish Occupational Safety and Health Administration ttk.fi

Ireland: Workplace Relations Commission workplacerelations.ie

Iceland: Directorate of Labour vinnumalastofnun.is

Lithuania: State Labour Inspectorate vdi.lt

Latvia: State Labour Inspectorate vdi.gov.lv

Estonia: Estonian Labour Inspectorate ti.ee

Government Websites
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http://bmas.de
http://gov.uk
http://travail-emploi.gouv.fr
http://emploi.belgique.be
http://government.nl
http://arbeiterkammer.at
http://seco.admin.ch
http://mteess.gouvernement.lu
http://avw.llv.li
http://gouv.mc
http://av.se
http://arbejdstilsynet.dk
http://arbeidstilsynet.no
http://ttk.fi
http://workplacerelations.ie
http://vinnumalastofnun.is
http://vdi.lt
http://vdi.gov.lv
http://ti.ee


Southern Europe

Italy: Ministry of Labour and Social Policies lavoro.gov.it

Spain: Ministry of Labour and Social Economy mitramiss.gob.es

Greece: Ministry of Labour and Social Affairs ypakp.gr

Portugal: Authority for Working Conditions act.gov.pt

Croatia: Ministry of Labour, Pension System, Family and Social Policy mrosp.gov.hr

Slovenia: Ministry of Labour, Family, Social Affairs and Equal Opportunities mddsz.gov.si

Malta: Department of Industrial and Employment Relations dier.gov.mt

Cyprus: Ministry of Labour, Welfare and Social Insurance mohw.gov.cy

Eastern Europe

Poland: Ministry of Family and Social Policy rodzina.gov.pl

Czech Republic (Czechia): Ministry of Labour and Social Affairs mpsv.cz

Slovakia: Ministry of Labour, Social Affairs and Family employment.gov.sk

Hungary: Ministry of Finance penzugyminiszterium.hu

Romania: Ministry of Labour and Social Protection mmuncii.ro

Bulgaria: Ministry of Labour and Social Policy mlsp.government.bg

Additional European Countries

Belarus: Ministry of Labour and Social Protection mintrud.gov.by

Ukraine: Ministry of Social Policy mlsp.gov.ua

Serbia: Ministry of Labour, Employment, Veteran and Social Affairs minrzs.gov.rs
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http://lavoro.gov.it
http://mitramiss.gob.es
http://ypakp.gr
http://act.gov.pt
http://mrosp.gov.hr
http://mddsz.gov.si
http://dier.gov.mt
http://mohw.gov.cy
http://rodzina.gov.pl
http://mpsv.cz
http://employment.gov.sk
http://penzugyminiszterium.hu
http://mmuncii.ro
http://mlsp.government.bg
http://mintrud.gov.by
http://mlsp.gov.ua
http://minrzs.gov.rs
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