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INTRODUCTION

Mergers and acquisitions (M&A) are pivotal
moments in corporate strategy. They have
the power to reshape companies, their
cultures, and their paths to success.

When businesses grow, diversify, or
streamline, they face critical choices
about how to structure their agreements.
This often comes down to whether to

sell shares or assets. These decisions
significantly affect the firm's finances and
its most prized asset: its employees.

This guide offers a thorough examination
of the key differences between share

and asset sales. It explores how these
differences impact employment and
immigration law, along with the practical
aspects of merging diverse corporate
entities into a unified organization.

It sheds light on the complexities of

M&A transactions to provide you with
clarity and guidance through the
complex maze of legal obligations,
strategies, and human factors that define
successful mergers and acquisitions.
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ASSET SALES VS SHARE
SALES: DIFFERENCES
AND IMPLICATIONS

By purchasing the equity (shares) of
the firm, the buyer essentially takes
control of the complete legal entity,
which includes all the company's
assets, liabilities, and responsibilities.

The transfer of shares accomplishes this.
This indicates that the buyer is the inheritor
of everything, including the history of the
firm, prospective liabilities (such as tax
concerns, employee conflicts, or warranty
claims), and advantages (such as customers
and contracts that are already in place.)

However, asset sales involve acquiring

a company's particular assets rather
than its share capital. This contrasts with
share capital offerings. Physical assets,
such as equipment, and intangible
assets, such as goodwill and intellectual
property, are among the assets the
buyer chooses to purchase.

The buyer may also choose to acquire
liabilities. To "cherry-pick" what is obtained,
asset sales provide a mechanism to do so,
leaving behind obligations that are not
desired. That said, they often need additional
administrative work to transfer contracts
and get approval from other parties.
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LEGAL IMPLICATIONS
AND STRATEGIC FACTORS
TO CONSIDER

Every aspect of the transaction is influenced
by the decision between selling shares or
selling assets. This includes the design of
purchase agreements, the management of

obligations, and the transfer of personnel.

By purchasing a "ready-made package,"
that is, eliminating the need to renegotiate
licenses or contracts, share sales may
provide a more straightforward option.
Nevertheless, they also present hazards
since they inherit all past responsibilities
requiring exhaustive due diligence.

The buyer does not inherit the seller's prior
responsibilities, which allows for more
flexibility and possibly lower liability risk.
Asset sales facilitate this. On the other hand,
they may be more challenging to manage
from a logistical standpoint since they
require assigning licenses and contracts and
dealing with regulatory difficulties.
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THINGS TO CONSIDER
REGARDING EMPLOYMENT

Employment issues are critical in selling
shares and assets, particularly when workers
are being transferred. When assets are sold,
the Transfer of Undertakings (Protection of
Employment) Regulations (TUPE) may be
activated in some countries, such

as the United Kingdom.

These regulations ensure that workers
are transferred on their current terms and
prevent them from being terminated due
to the transfer. These restrictions must

be navigated with caution by purchasers
to guarantee compliance and reduce the
disruption caused to the workforce.

Whether to perform a share sale or an
asset sale in a merger and acquisition
deal requires careful consideration of
many issues, such as the potential legal
repercussions, the level of risk exposure,
and the strategic business objectives.

When engaging in mergers and
acquisitions (M&A), professionals must
seriously consider these elements, consult
with legal and financial consultants, and
carry out exhaustive due diligence to
guarantee effective results.
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EMPLOYEES ARE PROTECTED
UNDER THE TUPE FRAMEWORK

Several European nations have acquired
rights directives (ARD) that are comparable
to the Transfer of Undertakings (Protection
of Employment) rules (TUPE) that are in
place in the United Kingdom. The rules

were introduced in the European Union's
Acquired Rights Directive. These laws
safeguard workers' rights if their organization
undergoes a transfer of ownership,
guaranteeing that their working conditions _ -
are maintained with the new corporation.

Transfer of Undertakings Directive (TUD)
is the directive's name that serves as the
basis for TUPE in the European context.

Each member state of the European Union
has its version of TUPE, which considers
the criteria of the directive and the legal
systems of the respective countries.

For instance, the directive requires

that employment agreements and
responsibilities be transferred to the new
employer during a company transfer.

This ensures that workers are left with the
same terms and conditions of employment
that they had previously been given.
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There may be a significant variation
from one nation to another in how this
directive goes into effect. It is possible,
for instance, for the definition of a
transfer and the range of workers who
are covered to have variations.

Only transfers that include 15 or more
workers are covered by laws similar to
TUPE in Italy. While other countries

may have unique rules specifying the
minimum number of employees for the
regulations to apply, Italy is one example
of a country that has it.

Specifics may differ from country to
country within the EU, but information
and consultation procedures with
workers or their representatives before
a move are also standard. In the
Netherlands, employers must consult
with the works council or employee
representation board; if there is neither,
they must personally tell the employee.

As well as the explanations for
terminations, the degree to which
new employers can adjust terms

and conditions of employment after
a transfer varies. In Hungary, for
instance, workers may be dismissed
for reasons considered normal, such
as poor performance; nevertheless,
the transfer as a basis for termination
is not permitted.

In some countries, such as France,
failing to adhere to the appropriate
processes may result in substantial
penalties, such as monetary fines,
damages for wrongful termination,
and even criminal prosecution.

During a company transfer, it is important to contact legal specialists or resources
that are particular to the nation in question to get complete information about

applying rules like TUPE in various countries and the duties of employers.

The protection of workers' rights during company transfers is ensured by this
and by conformity with local legislation.

MERGERS & ACQUISITIONS | 6



06

ADAPTING TO REMOTE WORK
AND HYBRID WORK MODELS

Due to the pandemic, new hurdles have been added to
merger and acquisition procedures, which has hastened the
transition towards remote and hybrid work patterns, respectively.

Different corporate cultures, regulations, technology, and employee
expectations must be considered when reevaluating how workforces are
integrated to accommodate these models. The practical implementation
of an integration plan requires synchronizing these factors to sustain
productivity and employee happiness in the face of change.

07

IMPORTANCE OF HUMAN RESOURCES AND LEGAL
DOCUMENTS IN MERGERS AND ACQUISITIONS

The Share Purchase Agreement (SPA) or Asset Purchase Agreement (APA)
and the disclosure letter are two essential papers regulating the transfer

of assets or firms during mergers and acquisitions. It is necessary to have
these papers to provide a comprehensive description of the agreement's
provisions, which pertain to employee-related warranties and responsibilities.

Assisting with these warranties, maintaining compliance with
employment regulations, and managing due diligence relating to
employee contracts and litigation risks are all examples of the
critical role that human resources departments play.
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STRATEGIC MANAGEMENT
OF EMPLOYMENT ISSUES

Developing a plan for evaluating and
addressing personnel difficulties
early is a critical step for organizations
acquiring another company.

Responsibilities for integrating
new personnel include deciding
their fit with organizational
goals, determining the fate of
their activities, and assessing the

importance of retaining them. To
properly handle transitions, such
as retention plans, severance, and
layoffs, it is helpful to address these
issues beforehand.

) Q —r
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CHANGES IN EMPLOYMENT

CONTRACTS AND PENSION PLANS

The intricacy of employment law in
mergers and acquisitions is highlighted
by specific concerns associated with
pensions and changes to employment
conditions governed by TUPE legislation
(Transfer of Undertakings (Protection

of Employment)).

Certain pension rights, for instance,

may be transferred; nevertheless,
changes to employment conditions

are typically null and invalid if they are
substantially owing to the transfer unless
certain exceptions apply. Navigating
posts-transfer terms and conditions with
excellent care is necessary to secure
compliance and employee buy-in.

Significant developments in
employment law have occurred in
recent years, including the expansion
of anti-discrimination measures, an
increasing emphasis on equal pay,
improved rights for whistleblowers,
and modifications to the entitlements
for family and medical leave.

These developments have been made
possible by advances in employment
law. To ensure compliance with
legislation and foster work cultures
that are equitable and welcoming to all
employees, these improvements need

to include implementing improved
human resources policies and a
comprehensive review of mergers
and acquisitions.

In particular, the hiring of non-UK
residents on sponsored visas is
significantly impacted by the
complex environment of mergers
and acquisitions (M&A), which
considerably influences employment
and immigration legislation.

To guarantee that foreign national
workers continue to be eligible

for employment, immigration
regulation plays a significant part

in these business transactions. This
requires careful preparation and strict
adherence to the conditions set out
by the law.

As part of the due diligence phase
of an M&A transaction, it is vital to
assess the immigration status of
personnel representing both the
acquiring company and the target
company. This examination assists in
identifying possible risks that affect
the post-merger integration process.
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Some examples of these risks include
valid work permits that have expired

or visa infractions. Certain visas are
employer-specific, and it is possible that
they will not be allowed to be transferred
to the new organization.

This might result in the loss of essential
staff for the companies participating in
mergers and acquisitions. The buyer may
be required to go through immigration
procedures to maintain the validity of the
visa, even if the visa is transferable. These
procedures may include applying for visa
revisions or extensions.

The H-1B visa, which is used for
specialized professions; the L-1visa, which
is used for intracompany transferees; the
TN visa, which is used for professionals
fromm Canada and Mexico; and green

card applications via employment-

based sponsorship are some of the key
visa categories that are influenced by
mergers and acquisition initiatives.

The employee's ability to continue
working for the firm may be affected

by the unique rules for each visa type
concerning mergers and acquisitions.
The H-1B visa, for instance, requires the
newly employed organization to be a
"successor in interest" to reduce the
need for a fresh petition to be submitted.
However, depending on the transaction's
form, individuals with an L-1visa may be
subject to severe repercussions.

Furthermore, mergers and acquisitions
(M&A) activities may also impact the
procedure of an employee's permanent
residency for a firm. When it comes

to foreign national personnel holding
nonimmigrant visas or waiting for
employment-based permanent
residence applications, the acquiring
firm must be aware of the duties of being
the sponsoring organization. To prevent
incurring significant monetary penalties
for non-compliance, this involves
assuring compliance with the |-9 job
eligibility verification form requirements
and maybe performing audits.

To ensure compliance with
immigration rules, keep essential
workers, and contribute to the overall

success of the merger and acquisition
transaction, it is possible to enable

a smooth integration process by
proactively addressing immigration

matters. Hiring immigration legal
assistance early in the mergers and
acquisitions is necessary to negotiate
the intricacies successfully and reduce
any possible dangers involved with
immigration concerns.
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THE VITAL ROLE OF
DETAILED INVESTIGATIONS
AND ACCURATE RECORDS

Acquiring businesses must do
comprehensive due diligence to:

Q Identify deal breakers
Analyze risks

Make educated choices
Negotiate successfully
Maintain compliance
Prepare for integration

Set the scene for a successful and

value-enhancing merger or acquisition

This is an essential phase.

Examining the target organization
from various perspectives, including
financial, operational, technical,
regulatory, tax, and legal elements,
is a necessary step in the process.

By disclosing the economic environment,
revenue sources, cost efficiency, and
possible liabilities not shown in the financial
statements, financial due diligence is vital
for a comprehensive understanding of

the target company's financial situation.
Additionally, it involves ensuring that the
profit reports and economic patterns are
sufficiently high-quality and correct.
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An investigation of the legal state of
the target firm, an evaluation of the
legal structures, ownership, compliance
with securities laws, material contracts,
intellectual property status, and existing
litigation are all included in the scope
of legal due diligence. Identifying
prospective liabilities and checking that
the company is operating within the
bounds of the law are both fundamental
aspects of this procedure.

During operational due diligence, the
company's day-to-day operations are
scrutinized to evaluate efficiency and
determine the existence of possible
hazards in supply chains, production,
and capacity restrictions. Understanding
the market position of the target, the
competitive environment, and the
potential for long-term success are all
essential components of this stage.

The technical due diligence process
involves analyzing the target

firm's technological infrastructure,
including the hardware, software,
cybersecurity, data privacy, and
scalability of the system. This
guarantees that the firm is ready

to integrate new technologies
effectively and is compatible with
such technologies.

Due diligence on the part of the
client and the team is also an
essential component of the process.
It helps identify development
potential, evaluate the customer
base, and guarantee that
employment relationships and
intellectual property rights comply
with applicable laws.

Comprehensive knowledge of the target company's corporate organization,

workers, goods, customers, rivals, marketing tactics, and assets is provided to

purchasers via due diligence in M&A negotiations. It is vital to identify possible
risks, red flags, and possibilities for integration preparation to increase the

likelihood of a transaction's success.
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EFFECTIVE STRATEGIES
FOR WORKFORCE
INTEGRATION

Several strategic activities are required
to guarantee cultural compatibility,
adoption of new technology, and
good communication to integrate a
workforce efficiently after a merger or
acquisition.

As stated by McKinsey's expertise,
identifying the process by which work
is completed, establishing goals, and
hardwiring and supporting change
are the three essential elements
involved in the process of merging
corporate cultures. The successful
combination of different corporate
cultures requires the establishment of
a fact base and a commmon language,
the early establishment of the cultural
direction, the alignment of the top
team around this direction, the
delivery of a straightforward program
that is integrated into everyday
activities, and the measurement of
cultural integration.

A comprehensive concept of change
management that considers both
cultural and operational shifts is
included in the process of assisting
workers during mergers and
acquisitions.
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To succeed, leaders must take ownership
of the change program, model the desired
culture, and adjust efforts over time.

They must support workers in
understanding their duties within the

new structure, how they may contribute
to the success of the combined business,
operational changes, and the

incorporation of new technology.

To promote a more seamless transition
and integration process after a merger
or acquisition, firms may increase the
level of unity and cooperation among
their workforce by concentrating on
these techniques.
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KEY EMPLOYMENT AND IMMIGRATION LAW
CONSIDERATIONS IN MERGERS AND ACQUISITIONS

A profound comprehension of employment and immigration law is necessary
to successfully navigate the difficulties of mergers and acquisitions. During and
after the merger or acquisition process, this is very important for maintaining
compliance, retaining key staff, and supporting a seamless transition.

The legal status and work permission of foreign nationals employed by
corporations participating in mergers and acquisition transactions must be
handled appropriately. This includes issues about visas and immigration.
Ensuring compliance with the procedures for H-1B, L-1, TN, and green cards is
necessary. This may consist of evaluating the commitments of the successor
firm and determining whether revised petitions or applications are required.

Employment law compliance is critical during mergers and acquisitions. Companies
must assume all employment contracts and responsibilities while providing adequate
notice and severance packages to impacted workers, under local employment laws.

difficulties, it is vital to conduct a complete due diligence procedure. Legal expertise is
also required. Engaging the services of legal professionals specializing in mergers and
acquisitions, employment law, and immigration law may facilitate the provision of
helpful counsel and assist in mitigating risks connected with these transactions.

Legal expertise is necessary for complex mergers and acquisitions,
especially with employment and immigration laws. Corporate executives and
HR professionals must stay informed and seek guidance from experienced

| To detect possible legal and financial obligations, including employment and immigration
| legal experts to ensure compliance and achieve favorable outcomes.
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BEYOND THE NUMBERS:
THE HUMAN IMPACT

OF MERGERS AND
ACQUISITIONS

Mergers and acquisitions involve much
more than just financial and legal decisions.
They are human efforts that can have a
significant impact on the lives of employees,
the company culture, and future success.

Deciding whether to sell assets or shares
requires careful consideration of various
strategic, legal, and practical factors.
This guide emphasizes the importance
of informed decision-making through a
comprehensive analysis of employment
and immigration law, due diligence, and
workforce integration techniques.

Ultimately, the challenge lies in integrating
people, processes, and cultures to create
organizations that are stronger than the
sum of their parts.
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